LABOR CABINET
Department of Workplace Standards
Division of Occupational Safety and Health Compliance
Division of Occupational Safety and Health Education and Training
(Amendment)

803 KAR 2:010. Board procedures.

RELATES TO: KRS 338.051
STATUTORY AUTHORITY: KRS 338.051[KRS-Chapter13A]

NECESSITY, FUNCTION, AND CONFORMITY: [Pursuantto-the-authority-granted-the Ken-
tucky-Oceupational-Safety-and-Health-Standards-Board-by] KRS 338.051(3) requires the Ken-

tucky Occupational Safety and Health Standards Board to promulgate occupational safety and
health administrative requlations and authorizes the chairman to reference federal standards

W|thout board approval |f necessary to meet federal time requwements [the—fe#ewmg—FHJres—&nd

Section 1. Definitions. [As—used-in-theserules—unless-the context-clearly requires—other-
wise:]

(1) “Board” is defined in KRS 338.015 (6) [meansKentucky-Occupational-Safety-and-Health
Standards Board].

(2) “Chairman” means chairperson [ehairman] of the Kentucky Occupational Safety and
Health Standards Board.

(3) “Chairperson [Chairman] Pro Tem” means the board member [ef-thebeard-that-has
been] elected by the members of the board to chair any board meeting [ef-the-beard] in the ab-
sence of the c halrgerso [ehemtman

Section 2. The chairperson [Altbeard-members-and-the-chairman] of the board shall [be-ap-

pointed-by-the-Governor-whe-shall] administer the oath of office, if necessary, when the [said]
board convenes [is-convened-by-the-Secretary-of-the LaborCabinet].
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Section-6-] The board shall meet annually, [semiannually] or when additional meetings are
needed, at the call of the chairperson [its-€hairman] in a location [FrankfortKentueky—unless

anotherplace-of-meeting-shall-be] designated by the chairperson [ehairman].
Section 4. (1) [+~

ness:|
Board decisions [Recommendations,reports—or-other-decisions-of-the-board] require a majori-

ty vote [efrotlessthan-a-majoriby-of-all-members-present].
(2) The chairperson [ehairman] shall have the same rights and duties as all other members,

including the right to introduce, discuss, and vote on any matter before the board.

Section 5 [8]. (1) The board shall keep and preserve a record of the proceedings of its meet-

mqs |nclud|nq the time, place members present and votes [Hmeu&nd—plaeeuef—au—ehts—mee{-
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Seetren%ela{a-)] The board shall hold a public hearing prior [Prief] to the adoption, promulga-
t|on modlflcatlon or eQea [reveeatlen] of any standard or admlnlstratlve requlation [-adminis-

(2) Notice of the [sueh] hearing statlnq the date time, Iocatlon and a brief description shall
be posted on the Labor Cablnet website [peb#shed] not Iess than ten (10) calendar days be-

(3) [€b)] Notice [Paragraph—(a)—ef—thns—subseeﬂen—netmthstandmg—neﬂee] shall not be re-
quired prior to the adoption of federal standards [which-have-been] received by the Labor Cab-
inet after general notice of the board meeting [has-been-published].

(4) [2}a)] Any interested person [ircluding-an-employer-employee—orrepresentative-of-the
empleyees] may petition in writing [te] the Secretary of the Labor Cabinet to promulgate,

amend, or repeal [modify,—orreveke] a standard. The petition shall articulate [sheuld-set-forth]

the terms, substance, effects, and reason [erthe-substance-of-therules-desired,—the—effects
thereof if promulgated, and the reason thereof].

(5) [fB)] Within a reasonable time after the receipt of a submission pursuant to this section
[paragraph-(a)-of-this-subsection], the secretary shall notify the board and [Kentucky-Oeccupa-
tional-Safety-and-Health-Standards-Board-and-the-beard] may afford an opportunity for a hear-
ing.

Section 7. (1) [(3)] Hearings [by-the-beard] shall be conducted in accordance with the follow-
ing [rees-and] procedures WhICh may be suspended or mOdIerd when deemed necessary [:

(_) The members of the board shall elect a chalrperson [A—ehalrman] pro tem [shaﬂ—be
eleeted] whose duties shall be to chair any meeting of the board in the absence of the chair-
person [ehaiman].
(3) The chairperson [ehaiman] pro tem shall be a member of the board and shall not lose
the right to vote while acting as chairperson [ehairman—Fhe-chairman-pro-tem-shall-be-elected
by-the-members-of-the-board-by-a-majority-vote

].

(4) The chairperson [ehairman] pro tem shall be elected for a term of two (2) years or until a
[Ris] successor is elected. In the event the chairperson [ehairman] pro tem ceases to be a
member of the board prior to the expiration of his or her term as chairperson [ehairman] pro
tem, a new halrgerso [ehalrman] pro tem shaII be elected by the board at the next board

(5) [€e)] Any mterested person may appear at the hearing to offer testimony or evidence [ei-
ther-on-his-behal-orthe behalf-of-any-otherperson;] provided, that at the opening of the [sueh]
hearing, or at an earlier time as the chairperson directs [presiding-officershall-by-appropriate

notice-direet], such person shall file with the chairperson [presiding-officer] a notice of [his] ap-
pearance which shall set forth:
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(a) [&] Name and address of person appearing;

(b) [2] Name and address of person represented, if any; and

(c) [3-] Approximate length of time [represented] for presentation.

(6) Each [in-erderto-maintain-orderlyand-expeditiousprocedure—each] person filing a no-
tice of appearance will be notified, if practicable, of the approximate day and the place at which
he or she may offer evidence at [befere] the hearing. If such person does not appear at the
time set in the notice, he or she will not be permitted to offer evidence at any time except by

special permission of the chairperson [presiding-officer].

(7) At the discretion of the chairperson [presiding—efficer], the hearing may be continued
[from—day-to-day,—oradjourned] to a later date, or to a different place, by chairperson an-
nouncement [thereeﬂ at the hearlng [by—the—pFe&dHﬁ—eﬁreer—epby—eﬂmppmpnat%me] [
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Section 8 [32]. (1) The chairperson may [ehairman-shal-have-the-pewerte] appoint standing

and special committees.
(2) A committee shall meet at the call of its chairperson [ehaiman] or the chairperson
[ehairman] of the board at the time and place designated by either chairperson [the—persen

making-sueh-calk

LARRY ROBERTS, Secretary

APPROVED BY AGENCY: November 12, 2020

FILED WITH LRC: November 12, 2020 at 10:44 a.m.

PUBLIC HEARING AND PUBLIC COMMENT PERIOD: A public hearing on this administra-
tive regulation shall be held at Labor Cabinet on January 21, 2021 at 10:00 a.m. (ET). The
meeting will be conducted by live videoconference (ZOOM) pursuant to Senate Bill 150, Sec-
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tion 1, subparagraph (8) b (2020) and the continuing state of emergency. Public access to the
meeting will be available at
https://lus02web.zoom.us/j/82709445892?pwd=SFVrbXgwdHNKcFRwOUhOMUpSMmp0Zz09,
password 256063, or telephone (713) 353-0212, or (888) 822-7517 toll free, conference code
533004. Individuals interested in being heard at this hearing shall notify this agency in writing
five (5) working days prior to the hearing of their intent to attend. If no notification of intent to
attend the hearing is received by that date, the hearing may be canceled. This hearing is open
to the public. Any person who wishes to be heard will be given an opportunity to comment on
the proposed administrative regulation. A transcript of the public hearing will not be made un-
less a written request for a transcript is made. If you do not wish to attend the public hearing,
you may submit written comments on the proposed administrative regulation. Written com-
ments shall be accepted through January 31, 2021. Send written notification of intent to be
heard at the public hearing or written comments on the proposed administrative regulation to
the contact person.

CONTACT PERSON: Robin Maples, OSH Standards Specialist, Kentucky Department of
Workplace Standards, 500 Mero Street, Frankfort, Kentucky 40601, Telephone: (502) 564-
4107, Facsimile: (502) 564-4769, Email: Robin.Maples@ky.gov.

REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

Contact person: Robin Maples

(1) Provide a brief summary of:

(a) What this administrative regulation does: Section 1 of this administrative regulation, ef-
fective since May 14, 1975, defines terms used in the regulation. Section 2 establishes who
administers the oath of office and when it is administered. Section 3 establishes the frequency
of Kentucky Occupational Safety and Health (OSH) Standards Board hearings. Section 4 es-
tablishes requirements for board decisions. Section 5 establishes the requirement for a record
of board and committee meetings. Section 6 establishes the requirement for when the board
meetings including meeting notice. Section 7 establishes procedures for board hearings. Sec-
tion 8 establishes that standing and special board committees may be established and meet.
This amendment also updates this administrative regulation to meet KRS Chapter 13A consid-
erations and was reviewed in accordance with House Bill (HB) 50 from the Regular Session of
the 2017 General Assembly.

(b) The necessity of this administrative regulation: This administrative regulation establishes
procedures for the Kentucky Occupational Safety and Health (OSH) Standards Board.

(c) How this administrative regulation conforms to the content of the authorizing statutes:
KRS 338.051(3) requires the Kentucky OSH Standards Board to promulgate OSH administra-
tive regulations. This regulation complies and conforms with the authorizing statutes.

(d) How this administrative regulation currently assists or will assist in the effective admin-
istration of the statutes: This administrative regulation establishes procedures for the Kentucky
OSH Standards Board.

(2) If this is an amendment to an existing administrative regulation, provide a brief summary
of:

(a) How the amendment will change this existing administrative regulation: Section 1 of this
administrative regulation, effective since May 14, 1975, 1980, defines terms used in the regula-
tion. Section 2 establishes who administers the oath of office and when it is administered. Sec-
tion 3 establishes the frequency of Kentucky Occupational Safety and Health (OSH) Standards
Board hearings. Section 4 establishes requirements for board decisions. Section 5 establishes
the requirement for a record of board and committee meetings. Section 6 establishes the re-
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quirement for when the board meetings including meeting notice. Section 7 establishes proce-
dures for board hearings. Section 8 establishes that standing and special board committees
may be established and meet. This amendment also removes unnecessary language. This
amendment updates this administrative regulation to meet KRS Chapter 13A considerations
and was reviewed in accordance with HB 50 from the Regular Session of the 2017 General
Assembly. Amendments to this regulation are technical and intended to promote understand-
ing of Kentucky OSH Standards Board procedures.

(b) The necessity of the amendment to this administrative regulation: This amendment up-
dates this administrative regulation to meet KRS Chapter 13A considerations and was re-
viewed in accordance with HB 50 from the Regular Session of the 2017 General Assembly.
Amendments to this regulation are technical and intended to promote understanding of the
Kentucky OSH Standards Board procedures.

(c) How the amendment conforms to the content of the authorizing statutes: This administra-
tive regulation conforms to the content of the authorizing statutes of KRS Chapter 338.051 and
338.061. KRS 338.051(3) and 338.061 authorize the Kentucky OSH Standards Board to
promulgate OSH administrative regulations.

(d) How the amendment will assist in the effective administration of the statutes: This
amendment provides all a clear understanding of the requirements.

(3) List the type and number of individuals, businesses, organizations, or state and local
governments affected by this administrative regulation: This administrative regulation affects all
employers in the Commonwealth engaged in general industry activities covered by KRS Chap-
ter 338.

(4) Provide an analysis of how the entities identified in question (3) will be impacted by ei-
ther the implementation of this administrative regulation, if new, or by the change, if it is an
amendment, including: (a) List the actions that each of the regulated entities identified in ques-
tion (3) will have to take to comply with this administrative regulation or amendment: No addi-
tional compliance duties are imposed and no immediate action is required.

(b) In complying with this administrative regulation or amendment, how much will it cost
each of the entities identified in question (3): There is no additional cost to the OSH Program to
implement this administrative regulation.

(c) As a result of compliance, what benefits will accrue to the entities identified in question
3):

Improved employee protection will result from clarification of the regulation.

(5) Provide an estimate of how much it will cost to implement this administrative regulation:
(a) Initially: There is no cost to the OSH Program to implement this administrative regulation.

(b) On a continuing basis: There is no continuing cost to the OSH Program to implement this
administrative regulation.

(6) What is the source of the funding to be used for the implementation and enforcement of
this administrative regulation: Current state and federal funding.

(7) Provide an assessment of whether an increase in fees or funding will be necessary to
implement this administrative regulation, if new or by the change if it is an amendment: There
is neither an increase in fees nor an increase in funding necessary to implement this amend-
ment.

(8) State whether or not this administrative regulation establishes any fees or directly or indi-
rectly increases any fees: This administrative regulation neither establishes any fees nor di-
rectly or indirectly increases any fees.

(9) TIERING: Is tiering applied? Tiering is not applied. All employers covered by KRS Chap-
ter 338 are treated equally.
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FEDERAL MANDATE ANALYSIS COMPARISON

1. Federal statute or regulation constituting the federal mandate. Not applicable.

2. State compliance standards. This administrative regulation establishes procedures for the
Kentucky OSH Standards Board.

3. Minimum or uniform standards contained in the federal mandate. Not applicable.

4. Will this administrative regulation impose stricter requirements, or additional or different
responsibilities or requirements, than those required by the federal mandate? No.

5. Justification for the imposition of the stricter standard, or additional or different responsi-
bilities or requirements: This administrative regulation does not impose stricter, additional, or
different requirements.

FISCAL NOTE ON STATE OR LOCAL GOVERNMENT

1. What units, parts or divisions of state or local government (including cities, counties, fire
departments, or school districts) will be impacted by this administrative regulation? This admin-
istrative regulation affects any unit, part, or division of local government covered by KRS 338.

2. ldentify each state or federal statute or federal regulation that requires or authorizes the
action taken by the administrative regulation. KRS 338.051; KRS 338.061.

3. Estimate the effect of this administrative regulation on the expenditures and revenues of
a state or local government agency (including cities, counties, fire departments, or school dis-
tricts) for the first full year the administrative regulation is to be in effect. None.

(a) How much revenue will this administrative regulation generate for the state or local gov-
ernment (including cities, counties, fire departments, or school districts) for the first year?
None.

(b) How much revenue will this administrative regulation generate for the state or local gov-
ernment (including cities, counties, fire departments, or school districts) for subsequent years?
None.

(c) How much will it cost to administer this program for the first year? There are no costs as-
sociated with this amendment.

(d) How much will it cost to administer this program for subsequent years? There are no
costs associated with this amendment.

Note: If specific dollar estimates cannot be determined, provide a brief narrative to explain
the fiscal impact of the administrative regulation.

Revenues (+/-):

Expenditures (+/-):

Other explanation:
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